
LAW OFFICES OF
LOUIS E. GlTOMER

Louis E GiruMi.K
NFf

I HE ADAMS DUILmi*i.Sllllt (01
fiOOBALTlMORbAVLMjr

TOWSON MARYLAND 2 1 204-4022

June 2,2008 TAX [4 1 (I) 332-0885
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Washington. D C 20423

RE: Docket No 42102. Railroad Salvage & Rtolvration, 7m -Pentiun fo'jU[j V 9 $
Dcctat atory Of dvt —RtmsonahU'Jwx.t oj Dcmun age Charge* / ' * * * >
Docket No 42103,t/F Wiedeman International Inc-Fetitmnfo
Dedai atury Order—Reasonableness of Demurrage Charge*

Dear Acting Secielaiy Qumlan

Enclosed foi efihng is the response of the Missouu & Northern Arkansas Railroad
Company, Inc. to (he Request for Extension ot Time filed by Railroad Salvage &
Kustoiation, Inc and (J h Wiedeman International, Inc

Thank you foi your assistance If you have any questions please call ot email me

Sinceiely youi

Enclosure

C Gitomci
Attorney foi Missouri & Noithcin Arkansas
Railroad Company, Inc
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liM'ORb. 1Kb
SURFACE TRANSPORTATIUN BOARD

Docket No 42102

RAILROAD SALVAGE & RESTORATION, INC
—PETITION FOR DBCLARA TORY ORDER—

REASONABLENESS OF DEMURRAGE CHARGES

Docket No 42103

G F WIGDKMAN INTERNATIONAL, INC
—PETITION FOR DECLARATORY ORDER- -

REASONABLENESS OF DEMURRAGE CHARGES

RESPONSK OF MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY, INC
TO REQUEST FOR EXTENSION OF TIMfi BY PK'I I HOMERS

MISSOUH & Northern Arkansas Railroad Company, Inc ("M&NA*') responds in

opposition to the Request tor Extension of Time filed on May 30,2008 by Railroad Salvage &

Restoiation, Ine ("RS&R") and G F Wiedeman International, Inc ("GFWI"), jointly refeired to

as "Petitioneis" (the "Fxlcnsion Request*")

Petitioners have requested an additional 30 days to file their opening statement and foi

the filing of the remainder of the pleadings in this proceeding The basis for Petitioners'

icqucslcd extension is "the time requited for Petitioner' Consultant to analyze (he voluminous

documents furnished by Respondent in response to Petitioners' initial discoveiy lequest

Petitioners' Consultant is required to icvicw all of those voluminous document in conjunction



with several special studies being undertaken in defense uflhe demurrage chaiges at issue "

, Extension Request at 1

ARGUMENT

In consultation with Petitionets M&NA agieed to a one week extension, but not 30 days

M&NA is still agreeable to a one week extension However, Petitioners* claim that then

Consultant did not have access to the documents pioduccd by M&NA in discovery is wrong A

icview of the Discovery Submitted by Petitioncis on March 28,2008 ("Petitioners* Discovery''),

a copy of which is attached as Exhibit A, demonstrates that in the ordinary course of business

Petitioner had received 1,492 pages of the 1,642 pages of documents produced in response to

discovery Indeed, M&NA was well within its tights not pioduce documents I hat were in

Petitioned possession, but to avoid delay and needless cost, M&NA produced these documents

that Petitioners should have letamed in the ordinary couisc of business

Petitioners filed 10 Requests for Production on M&NA Of these 10 lequests, eight weie

for documents''issued to" one of the Petitioner by M&NA See Request tbi Production Nos 1,

2. 3.4, 5, fi,9, and 10 In response to these eight Pioduction Requests, M&NA produced 1,492
i
pages (including identifying infounation) that had been provided to Petitioner in the ordinary

course of business. The other two document requests were for "for cars ordered by" one of the

Petitioners. See Request for Pioduction No 7 and 8 In response to Production Request Nos 7

and 8, M&NA produced 150 pages of car older information Since Petitioners oidered the cais,

they should have iccotds of those ciders

Petitioner should, in the oidmuiy couise of business, retain the infoiniaiion that they

sought in 10 Requests for Production and make it icadily available to their Counsel and
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Consultant in preparing then case. The Boaid should not reward Petitioners1 luck of diligence by

gi anting them additional time to prcpaie their opening statement

Not only wcie Petitioner not entitled to these documents in discovery and not only

should they ha\e given them to their Counsel and Consultant at the time or shortly aftei they

sought to commence these declaraloiy ordci pioceedings before the Boaid,1 but they were well

awate of the volume of documents that they were lequestmg fiom M&NA and that the M&NA

would pioduce in discover* From the time of initial production until the due date of Petitioners'

opening statement is ovei seven weeks, suiely enough time for the Consultant to conduct

whatever siudy was necessary Despite this knowledge. Petitioneis have agreed to all schedules

to date, and knew of the tune that they would have to piepaic their opening statements in these

pioceedings once discovery was concluded, and Petitioners also agiced to the date for the

conclusion of discovery

Petitioners have not paid any demurrage to M&NA on any of the cais in issue in these

pioceedings and have not paid denuuage to M&NA on any subsequently delayed rail cats

M&NA believes that Petitioners ate attempting to use their own lack of diligence to tint her delay

the payment of legitimate demurrage charges to M&NA, which now exceed $500,000 (including

those subject to these proceedings and those accrued since these proceedings began)

1 On October 5. 2007, RSR filed a Petition for Dcclarntoiy Ouiei in Docket NOR 42102,
Railroad Salvage A Restoration. Inc —Petition for Ueclai alary Oi der—Reawnablenites of
Demunage Chargest and on October 29, 2007, OFW filed a Petition for DecLuiuUiry Order in
Docket NOR 42103, G F Wedeman International, Inc - Petition far Declaratory Order—
Reasonableness ofDemm rage Charges
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CONCLUSION

Petitioners have not justified an extension of moie than one week to file their opening

statement Petitioner (I) should have had all of the documents that they sought in discovciy in

ihen own reeoidb. as they weie pieviously provided by M&NA in the ordinaly eouise of

business, (2) should have piovided these documents to their Counsel and Consultant in a lunely

manner, and (3) should have known the volume of documents thai M&NA could produce

because these documents had been provided to Petitioners in the ordmuiy course of business

M&NA respectfully requests the Boaid not to reward Petitioners tbi then lack of diligence and

deny their 30-day extension request, and instead grant the one week extension agieed to by

M&NA

Leean M Grecnwald. Esq
Vice President - Litigation Counsel
RailAmenca, Inc
5300 Broken Sound Blvd , NW
Boca Raton, Florida 33487
(561)226-1729
Leean Gieenwald@RailAmeuca com

Louis E^Jitomer, Esq.
Law Offices of Louis li Gitomer
600 Baltimore Avenue
Suite 301
Towson,MD21204
(202)466-6532
Lou_Gitomei@venzon net

Attorneys for MISSOURI & NORTHERN
ARKANSAS RAILROAD
COMPANY, INC

Dated June 2,2008



CERTIFICATE OF SERVICE

[ hereby certify that I have caused the foicgoing document to be served electionically on

counsel tot Railroad Storage & Restoration, Inc and 0 F Wiedeman Inteinational, Tnc

U. Gitomer
June 2,2008
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Bbl-'ORE'lllE
SURFACb TRANSPOKIATION BOARD

KAU.ROAD SALVAGE A J
RESTORATION, INC -- FBI ITION FOR )
DECLARA1ORY ORDER -- ) DOCKET NO 42102
RbASONABLENESS OF DEMURRAGE )
CHARGES I

I
G F WILDrMAN INJ 'ERNAl ' lONAI, )
INC - - P E I I I 1 O N F O R ) DOCKET NO 42103
DECLARATORY ORDFR }
REASONABLENESS OF DEMURRAGE )
CHARGKS J

UISCOVKKY SUBMITTED BY PETITIONERS

uinl to 4Q C F R i\ut 1 1 14, Subp«ul 13, Petitions, RAILROAD SALVAGE &

RHSTORATION, rNC dncl G F WIEDEMAN IN 1 ERNATIONAL, INC . Iwiuby submit

discovciy to Respo idem, MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY,

INC The tliscoveiy conbibts of Requests to Admit, Requests fo: Pioduction of OocLinenls, ard

Intei logalones PuisiianL to 49 C I- R § 1 1 1426(a),and 49CFR § 1114 27(a), icsponsesio Ihe

discoveiy ;ue to hepiovided no Intci than ISd.iysaftei suhmissinnuf lliedibcov^iy, i c , by Apii t

14.2008

Tti"io iibcd in 1'iis tiisuiveiy h?ve t'ic following m

The ahhtcviation "MNA" means Respondent Missoui: &. Not them Aikunyas Kuiliouc1

Company, Ini .

1hc. ihhiuv.^non i lRSR"' i ic ins PctKionci Kail o?d Salvage &, ResU'ibtioii, ! ic.



Tim abbieviaiiun "GFW" means Petiliouei G F Wicdeman International, [nc

The tcim "dennmagc pciiod" means the 25-inonth pciiod between Januaiy 1, 2005 and

J inuaiy Jl, 2007. inclusive

Thetcm "laiiff" means the MNA TmifTielicd o'i as authonty foi collection of the

demuuage ihaiges involved m Lhe Amended Complaints

The ten 11 "invoice" means the invoice by wind1 the deimiiiHge obliges in (lit* Aniciulcd

Complaints woie billed, incliid'ng ;iny umcpried invoice and/oi collected invoice submitted to

RSR

The teim "Cais-eiuoutc-Form" means a listing uf cats cnioute to RSR nnd GFW that is

cind w.is seni '.o RSR «vnl Gl W or. a daily basis

1 he lei m "Caib-placed-ai-customci-raciiity Foim" means a listing ol cms plpced at the

place of business of RSR and GJHW ihat is and was sent to RSR and GFW on addilybasis

The UHIU "Consiiuctive Placement Notice" means a wiuien foim notitying RSR and

GFW that laiirms consigned to them weic conbtiuUively placed by MNA because of RSR's 01

GFW's niabi'ily to teccive them at its place of business

The lei ;n "Cai-oidci Reiuids" n ltd us documents that iccoid Llie date and time on which

RSR and GFW oiclcicd lailcais to be placed at then place of business

The icini "ilo^uniciU" as used hctein means the ongina! ar.d any copy 01 non-identical

copy of any xviitmg, coipointe niemoiamla, tiiath, peisonal niemoianda, pcisonal notes,

couespundence, tele^icim, c-idjils and elec'.iomc 01 coriputei icroios and coniiiiiincations,

lulupliunu d*aiy 01 ulh^^wiiiitimiattci Also, it ined'is all compu'ei stoieu infoimation, voice

tapes, iccoidini^s diid ollic; clcctio-uc m mechanical methods of stonng inJoimillion Whuc no



ongmn! 01 non-identical copies o' a willing nivavdihiblc. it means copies uruiiLMMHls and copies

of non-identical copies

flic lei n\ "non-identical copies" means copies upon which ihuie aie wn; ngs, noiaiions,

cioss-outsui othci inaikings which make the copy non-idculical to the fnigmal documents

(A) With lespett to a natuial peiion, should include full namei, title, job descnpliun,

business .ind home addicss, and iclalions'np with the involved dcrmmage chaiges

(B) With icspccl lo a business entity, it means us name, date and plncc of ibimation,

type nf existence, whelhei coipmatc, paitnciship 01 piopneloibhip and also

include its business ailduss

(C) WMh tebpeu lo a document, u includes iille, diile, diillioi dddmsbce, lycipitiUb,

subject mallei 01 geneial natuic, picscnt location anc ciksiodian This icq Lines Unit

you give Iht- above njoiiiiation concerning d tkKu.neut niespecdve who'.iie: the

document is in youi possession, custody 01 contiol 01 wbeihci you clfinn Mic

document to be pnvileged

(D) With lespcct to an oial statement 01 communication, it includes the ninkci of the

statement, ihe lecipients, when (he stateircnt WHS made, the peison piescnr when

u ade, l he modeofcommiirjCiViun r.nd the subject m^ttti

Thu lei IP "communication1 means the act ofni fact ol '.omniuini-aiin^ I; includes ciny

document dcliveiec! by a peison 01 entity to a peison 01 entity «md jmyoial statement by one

peison 01 eniiiy lo anolhci ucisonoi entity eithci mpnvnleoi in the picwnccof Hind peisons

Ihc Lcnr. "Paitieb" meaî  each pnity to this litignrion and cad1 toipoiiition, e'ttiiy,
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affiliate, suhsidiaiy, agent, division and any coipoiatiuii 01 individual who has a con ti oil ing

inteiest in any puity to this litigation

I'hc term "Pe-son" menns an ' i idividual, coipoiation. paitneiship 01 assoc'otion 01 any

othei business entity

Requests toi Admission

1 In accoulanuj with VTNA's Ui:itT, demuiiage chmges aic not to be assessed loi

detention of pnvately-owned lailcais (i e , cai miluls tndin^ in X) on pnvalely-owned liacks,

i e , between the dates of actual placement and icleasc of such ca.s

2 Ir accoit lnnie with MNA's ta;iff, demuiiagcchaijjcsi'.iunot to be assessed for

deicnnonof imlcais iiiKtei constiuctivc pLu ument unless wnLlenot clectiumc con&liiiciive

placemen' notices foi such lailcais i<ic liniuy sent to the consignee nfsuch lailcais

11 MNAdocs not pay any caj-h lechciigcs when holding pi ivately-owned lailtaison

MNA tinrks (i c , uulcais having cat initials ending in X).

4 Dm 1111; the deinunage penod, a lepicscntative of RSR lequesteu that MNA lease

Lockage to RSR as a means to ehmmMc 01 luduce nsse^rncnt of dcniunugc changes or

puvalcly-own?d KIIIctus leased by RSR, but MNA eilhei ien.ii.ed that lequest 01 failed lu lespond

to that iccuest

) As lo the following cai uunibeis on (lie following invoices ol Llcniunagechaigcs

' dated June \ 2006, issued to KSR, what ir> the explanation lot the tact that MIOIC than one-day

was cxUuUJ in ihe caLukit on ul'deivan^gc



Invoice (No.
DB (.102741
DB 002741
OB 002741
DB 002741
DB OQ2756C
D3 002756C
DB Q02756C
DB 002756C
DB002773C
DB 002811C
DI3 002828
DB 002S28
DB 002828
DB 002828
DB 002828
DB 002828
DB OQ?842
DB 002842
OB 002R42
DB 002842
UIJ 002842
DB 002854C
DB 002870
DB 002870
DB 002870
UB 002870
DB 002870
DB 002882
DB 002897
DB 002897
DB 002897
DB 002897
DB002913C
DB0029I3C
DB002913C
DB0029UC
DB002913C
DB002913C
DBOOP913C
DB002913C
DB002913C
DB 060?

Car No.
MP 650547
HS 10435
MP 051 185
LW 06488
ATSF 68044
AT SF 74479
CS 21065
CW 6585
A ISP 76129
HS 10326
MP 65 1 295
HS 10362
HS 10226
TR 526647
HS 10227
I'K 52664 1
CHTT 36022')
GNTX 295202
GNTX297144

TKliN 9992
CHTI" 360293
C H I T 160204
Ml' 65 1 196
CHTT 360361
CNW 137078
CNW 137247
BN 560443
HS 10493
1FM 55234
TFM 60209
MP 651257
TFM 60288
CHTT 160222
CHIT 360239
CHTT 287003
CNW 3 75038
SP 165195
CHTT 287096
CNW 128104
Ml' 650691
ATSF 74575
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Invoice No. Cm Mo
DB0602 CIITT 287072
DB0602 C11TT 360356
DI3002947C CHI"! 36013ft
DB 0029650 $P 12314')
L)B 0029650 MP 642761
DB 0029650 BNSF516325
DB002965C MP 95 1 1 62
DB 0029650 CHIT 287081
080029650 CHTT360219
L)lJU'129fiSC BNSh 510078

2 As to the following cai numbeis on ihc follcwing invoices ut JemuiiaKe chaiges

d.ilcd lunc 5, 20U6, issued lo RSR, whal is the explanation foi MNA's willingness iu waive

collection of suoh cliaiges, us comminiit.iltfd In a icpicsenuilivcof RSR fining u meeting held on

ui dbuut June

Invoice No. ('.11 No.
DB 0027730 UGN04S1
DR 00277 1C TR 526647
DBOU2791 TH 526041
DB 00279 1 UP 22997.6
DB 002828 MP 95 11 06
DB 0028540 SCRF 389
DB 002854C SCR1- 4C2
DB 0028540 MNA445
m D028S4C CH'IT J60J69
DB 0028540 CNTX 297103
DB 00285*C NOKL 360091
DB 0028540 SP 340526
DB002854C TR 52664 1
DB002882C CNW 1171(52
DB 0028820 MP 6505 14
D3 U02882C NOK1, 360091
DB 002897 CHTT 360249
DfcJ 002897 MP 651*08
PB 002897 MP 650878
DB 002897 I'FM 55234
DBU02D13C ai IT 31)0222
DH 0029 1 30 CMTT3{>0239



Invoice No. Cnr No.
DB0029I3C MP65U795
DBOQ2947C GN'IX 29520!
DD 00204 /C GNTX 207 129
DB002947C GNTX 297 180
DB002947C CHTT28700I
DB002947C GN'IX 295092
DB 002947C LW 66467
DBOO.W7C MP 641229
DB002947C CHTT 360243
DB 002WC CNW3402I3
DB002947C MP6412u3
DBQU2965C CNW 741029
DB002965C MP 642687
DB002965C SP 338027
DB 002965C DRGW 340299
DB002965C HS 10493
DH0029fi5C UPI52U34
DB 002965C GN'l'X 2D51CO
DB 002983 GNTX 295278
DB 002983 GNTX 297195
DB 002983 CH IT 360204
DB 00^83 OH T 360229
DB 002983 CNW 137012
DB 002983 HS 10401
DB 002983 SP 365086
DB 002983 LW 66482

.1. How ninny liouis ol cai-luie pei railciii was MNA peimitted to lecinim against

Union Pacific Railroad Company on UP-funushed iailcais deliwried »o RSR 01 !o GF-W duung

the (kiminngG pcnod'

4 (a) Was MNA iequa>(ed by RSR at any lime helwren Jnnuii iy 1, 2005 and

Jtinuaiy 3!, 2007 lo Iwise tuck 10 RSR foi <sloiiigBO* RSR's pnvately owned inlcais 0 e ,

nis le<tbul by RSR)''

(b) I f>u , wluj.( were uieappioxiin.aedntcsots'jUi iti]ucs(s9
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(c) If so, what weie MNA's le&punses tu such lequests?

5 (i) Diiimg the peuod between Januaiy 1, 2005 and Junuaiy 31, 2007,

inclusive, J'd MNA riclivei unices to KSR 01 fiFW thpl wcie moic newly anived HI

yairt tlun othcs la i lcais in MNA's yaid <u that time that weic cors'gned to RSR »: GPW

(b) [fbo, icltfniiiy all such inilcais.

Uctiucst foi PnuliRtioii uf Dociimcnla

Plu:i&e pioiluce the lollowing.

1 (" op.cs r f u l l "cais eniojle foinis" isst'cd to RSR (hi the demLiiage peiiud

between I n i i ' i d i y 1.2005 and August 3i,?.U06, inclusive, and foi Cai No 31 103 in Octobei,

2 Topics of all "cais-eninutc foims" issued lo GFW foi (he demunnp.e penod

between Seplembei 1 , 200C and Januaiy 3 1 , 2007, inclusive

3 Copiub ol <il l "uus-placcd-cit-customei-lacility loims" issued 10 KSR foi Hie

demi.ii.igupenod between lar.uaiy 1.2005 and August 31, 200C, inclusive, and foi Ciii No.

3I IOJ inOciohe! .2 (X)6

4 Copies of all "cais-placed-at-cnslmnei-facility foims" issued in (JFW foi the

demwugc penod bclwtren Scptembei 1,2006 and Januaiy 31,2007, inclusive

5 Copies of all "constiuctive placement notices" issued to RSR foi the demunngc

penori between Inpuaiy I, 2005 and Augjsi 31, 2006, inclubtve. and foi C.H No 31 103 in

Ouuliei,2"06

0 Copies of .ill "consti active placement notices" issued to GFW (01 ihedemuna^f

,>enod bcl\vcen Septembei L, 2005 and lanuaiy ?l, 2007, inclusive

-8-



7 Copies oi all "cui-oidci moulds" foi cuib oidtned by RSK to be placed at its

lacihly (lining the dcniLiiiage pcnod between Januaiy 1, 2005 and August 31,2006, inclusive,

and foi Cat No 31103 in Octobei. 2006

X Copies of all "cm oidei iecoids"foi caisoideiud byGFWlo be placed at its

facil i ty dur ing the deiiiiiiiage peiioa between Septeinhci 1,2006 and Januaiy 31, 2007, inclusive

9 Copies i i fal l invoices lot dumii-age (.haigcs 'ssaed to R.SR fci tlw deinuiiiigt:

perod between Januaiy 1. 2UO^ i'nd AU^LI&I 31, 2000, mclus'vc, aim lot Cai No 31103 in

Octobei, 2()[)(>, including any ccnecltd 01 amended invoices

10 Copies of all mvivcc-s fm deriunagcchoiges issued toGTW foi the dcimimige

pcuod belwtrcn Scptembci 1,?OU6 and J .muaiyll , 2007, inclusive, including any collected or

dm ended invoices

Flicnias F McFailand
Thomas F McFanand, PC
208 S LaSalle5t , / f l$90
Chicago, ILf)C604-1 112

(312)20l-%95(fax)
nic/iti hui(l(ft}aol com

Ailontev for Petitioner*

Dated Maich27,2008
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